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EXHIBIT #3

ANNOTATION

WHEN STATUTE OF LIMITATIGN BEGINS TO RUN ON
CHARGE OF OBSTRUCTING JUSTICE OR OF C{)NSPIRING
TO DO SD

by

Wilfiam A, Harrington, LL.8.

The purpose of this annotation' is
to collect the cases in which the
courts have discussed the question of
when the statute of limitations begins
to run on a criminal charge of ob-
structing justice? or of cnmp:r:ng to
do so?

By way of backg‘n:-und it shnuld be

noted that the statute of limitations
aﬁainﬂ a prosecution for a -criminal
offense, including obstruction of jus-
tice, ordinarily begins to run from Lhe.
date of the commission of the offense
itself-—not from -the date of the dis-
covery thereof* Where the offense by
its nature is deemed to be a “continu-
ing" one, the statutory period com-

1. The present annoction supersedes
§9 of the annotation at §2 ALRZd 1383,
involving when “the statute of limitations
: bleg:m (0 run in conspiracy cases gener-

ly

2. For the elements of the coime of
obstructing justice, sce 58 Am fjur 2d,
Dbstructing Justice §§ 1-9.

3. As to the elements of the crime of
conspiracy to obstruct justice, see 58 Am
Jur 2d, Orbstructing jusLice §26.

4. As to commencement of stawutory-
limiation periods applicable to eriminal
cases generally, see 21 Am Jur 2d, C.nrru

nal Taw § 157.
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18 USCS §§ 1501-1511, 3282
US L Ep Dicksr,

L Ep IvpEx To Amnos, Limilation
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Feperar Quick (npex, Limitation
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mences; according (0 the weight of

authority, on the occurrence of the

most recent rather than the iniual
wronglul act.! In the case of a prose-
cution fer conspiracy, the statute be-
gins to run on the occurrence of the

last overt act shown to have been.

~done pursuant to the conspiracy,! and
.this rule has been held applicable to
conspiracies to obstruct justice.

Thus, in United States v Johnson
(1947, CA3 Pa) 165 F2d 42, cert den
832 US B52, 92 L Ed 421, 68 S Ct
355, reh den 333 US 834, 92 L Ed
1118, 68 S Ct 457, it was held that
the " 3-year statute of limitations
against a charge of conspiring to ob-
struct justice ran from the time of the
last overt act committed in further-
ance of the conspiracy, where the
evidence was sufficient to establish a
continuing conspiracy. The theory ad-
vanced by the prosecution was that
the defendants, including a federal
district court judge, had engaged in a
continuing general conspiracy to de-
base the administration of justice,
which conspiracy operated over a 14-
year period extending up to and be-
yond September L1, 1942, the indict-
ment being returned on September

L1, 1945, Rejecting the defense con-

tention that the offense was barred by
the statute of limitations, since no
illegal activities were shown to have
taken place after September 11, 1949,
or within the statutory limitation pe-
riod, the court said that, as disclosed
by the record, while some. of the acts
which could be proved to show the
existence and. continuance of the con.
spiracy necessarily occurred before
the date mentioned, it also appeared
that a number of overt acts occurred
after such date, the court enumerat-
ing the transactions or activities refer-
red to, including the sendihg of a
check for $350 from or at the direc-
tion of one of the participants to
another in the meonth' of October,
1942, and the filing of the final ac-
count in a certain trusteeship by a
third party in connection with the
conspiracy on July 9, 1943, Pointing
out that it was to be borne in mind
that in order to be an overt act in
furtherance of a conspiracy, the act
need not, itself, be a criminal act and
that, on the contrary, an innocent act
by a third party, if caused by earlier
activity or contact on the part of one
of the conspirators, would be enough,
the court, in affirming the convictions
of all but one defendan:,” said that

5. See also, on this point, 21 Am jur
2d, Criminal Law § 157,

In.Commonweaich. v Creamer (1975, Pa
Super) 345 A2d.212, involving a charge
of obsiructing justice, the court held (hat
to charge the defendant with a “continu-
ing offense” was improper within the sub-
Ject jurisdiction, and accordingly held that
the statute of limitations had run. The
court ook cognizance of a provision of
the statile postponing the commence-
ment of running against a public official's
malfeasance in office until he has ceased
to occupy i, but pointed out that the
prosecution'’s reliance upon the exception

ad not been framed in the indicument.

6. On the commencement of statutory
limitation periods in conspiracy prosecu-
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tions generally, see 16 Am Jur 2d, Con-

spiracy § 28,

Az to when the stawte of limitations
begins to run against criminal prosecu
tions for conspiracies to accomplish par-
ticular unlawful purposes, see the annota-
tion at 62 ALR2d 1369 _

For a discussion of the sufficiency of a
noncriminal act to constitute an overt act

ursuant to a conspiracy in a prosecution
or abslructingjusuce. see United States v
Johnson (1947, CA3 Pa) 165 F2d 42, cert
den 332 US'B52 92 L Ed 421, 68 5§ Ct
355, reh den 338 US 834, 92 L Ed 1118,
68 S Ct 457, infra,

7. The court stated that the conclusion
of guilt as 1o the remaining co-defendant
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the latter transaction, the filing of the
trustee’s report, while legal in itself,
could be an owvert act in furtherance
of a conspiracy if it was part of the
general plan of the conspirators with
regard to the subject maltter in which
the report’ was filed. Moreover, the
court stated that it was within the
jury’s province to believe that the first
‘above-mentioned transaction, the
sending of the ¢heck, had as its pur-
pose the covering up of illegal activi-
ties rather than, as testified by the
defendants, the payment of attorneys’
fees. As to certain other transactions
occurring afler September 11, 1942,
these overt acts tended, the court
said, to show that the unlawful con-
spiracy beiween the defendants siill
existed at the time.

In United States v Bonanno (1959,
DC NY) 177 F Supp 106, revd on
other grounds, United States v Bufal-
ino (CA2 NY) 285 F2d 408, a large
number of individuals were charged
with conspiracy to commit various
fedetal offenses, including obstruction
of justice, arising out of circum-
stances surrounding a meeting which
they had attended, the basis for the
charge being an alleged contihuing
agreement among the defendants to
the effect that if' they were asked
about the nature and. circumstances
of the meeting they would endeavor
to frustrate any such inquiry by eva-
sion, silence, or lies. Distinguishing
the situation from that in Grunewald

OBSTRUCTING JUSTICE—~LIMITATIONS
77 ALRS 795

v United States (1957) 353 US 39 1,1
L Ed 2d 981, 77 § Ct 963, 62 Al _R2d
1344* {in which it was held thac the’
statute of limitations could not b=e 5o
extended under the particular cireum.
stances) on the basis of the differ e nee
i the crimes charged as to the ele.
ment of concealment involved, (ke
court held that the statate of Ii r= jta-
tions was indefinitely extended, i rso-
far as the main object of the comnspir-
acy was shown not (o have been < on-
cluded. and that the statute of lirmyita-
tions ran from the last objéctives ac
indicating that the original agreeran eng
and the danger arising therefrom  wyas
stiill alive. Pointing out that the = ¢a(-
ute of limitations in a criminal ase
served not only to bar prosecut 3ons
on aged. and untrustworthy evide ace,
but served also to cut off prosecu tion
for crimes a reasonable time = Frer
completion, when no further darager
to society was contemplated from  (he
criminal activity, the court ekpres sed
the view that the distinction betw een
conspiracies of the kind charged |n

the Grunewald Case and in the c—ase
at bar was not merely formal in  na.
ture. Denying a motion to dismiss ¢he

indictment, the court concluded € hat
YA continuing conspiracy is a con tin-
uing danger,” and that where it ap-
peared that the end or ends of ehe
conspiracy had not been attained, a5
mm the instant case. the conspiracy

should be considered alive so lang- as

the danger of fruition lived. _

e ir—

was unwarranted by the evidence, taken in
its most favorable light for the prosecu-
ticn.

8. See Crunewald .v United States, in
which the delendants were alleged (o have
tonspired to procure by bribery and fraud
“no-prosecution'” rulings in certain tax
tases. Since the limitation period on the
igreement o obtain such rulings had
tlapsed, the prosecution sought 1o save
W case by alleging a conspiracy among

the accused individuals 0 conceal thvejr
earlier activiries, which conspiracy. it soxid,
continued until the date of the indict.
ment. The Supreme Court, reversing che
conviction, ruled that the statute of lim ica.
tons could not be indefinitely extencied
by alleging what was merely an agreement
o conceal an already completed crirme,
For a discussion of the Grunewald Case,
see the annotation at 62 ALRYd 1889

(&4
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Where the accused was charged
with the murder of his stepfather and
with obstruction of justice in connec-
tion with subsequent events relating
Lo concealment of the crime, it was
held in the following case that the
statute of limitations on the obstruc-
tion charge began to run on the date
the accused buried the victim, thereby
concealing the evidence of the alleged
homicide, and not, as the prosecution
contended, on the date the accused
first disclosed such concealmen: 1o
law enforcement authorities.

In People v Criswell (1973) 12 1Nl
App 34 102, . 298 NE2d 391, 77
ALR3d 717, the record showed that
the accused, on September 18, 1966,
after having experienced dizzy spells
and a blackout, found his steptather’s
body lying on the floor of their home
in a pool of blood, with a knife im-
bedded in ‘his chest. In order o avert
suspicion from himself, the accused
threw away the knife, cleaned up the
floor, and concealed the body in the
basement of the home until the fol-
lowing night, at which time he buried
it in the back yard. Almost three years
later, during-the month of May, 1969,
the accused, then engaged in United
States military service, told the story
to the military police on the advice of
an Army chaplain, to whom he had
earlier related the same facts. He was
subsequently arrested by civil authori-
ties and, on October 24, 1960, was,
charged with the murder of his step-
father and with obstruction of justice
in knowingly concealing physical evi-
dence of the crime. The defense
moved -for a dismissal of the obstruc-
tion charge on the ground that the
statute of limitations had run, having
commenced, it was claimed, on Sep-
tember 19, 1966, the day the accused
buried the victim. The motion was
denied, the case went to trial, and the
accused was acquitted of the murder
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charge and convicted of the obstruc-
tton charge. On appeal of che convie-
tion, the prosecution, in. support of
its contention that the statute did ‘net
begin to run untl the accused dis-
closed to the police that he had con-
cealed evidence, argued that the ac-
cused’s intent to conceal the body of
the vicdm, coupled with the failure or
omission to dig up the body and
indicate to the authorities that evi-
dence had been concealed was *a
failure or omission to take action”
under a statute providing that such
conduct was an “act” within the pur-
view of the code provision stating
that where an offense was based on a
series of acts, the period .of limita-
tions started at the time the last such
acl was committed. In rejecting this

~contention, the court noted -that fail-

ure to dig up a body or to indicate o
authorities that it had been concealed
were not defined. as acts: obstructing
Justice and probably could not be
constitutionally made so in view of
the Fifth Amendment to the United
States Constitution, Citing a number
of other cases to the same effect in
analogous situations, the Court con-
cluded that the contention that such
conduct on the part of the accused
constituted a continuing series of acts
whith_prevented the statute from run-
ning was without merit. The prosecu-
tion argued alternatively that, al-
though no statute expressly so pro-
vided, the limitation period was tolled
during the time the facts were con-
cealed by the accused, contending, in
this regard, that the situation pre-
sented was similar to one in which a
defendant, outside the state, secreted
himself to avoid prosecution, which
was, by statute, made a circumstance
tolling the limitation period in crimi-
nal cases. Reversing the conviction,
the court described the argument of
the prosecution in the latter respect






